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These comments are submittedJman Slavin, Title IX Coordinator, on behalflafke Forest

Coll egeds Coalition Against Sexwual dfliakeconduct
Forest Collegénvolved in the work of improving campus sexual misconduct prevention and
responsefforts. This group includes administrators involved in thetdegay implementation

of campus sexual misconduct policy and procedurefatulty, staff, and students; student

affairs personnekoachesgcampus counseling professionaisplic safety oficials; faculty with

subject matteexpertiseand student representativéghile we do not mean to speak officially

for everyone at Lake Forest College, these comnuatg upon our collective expgence in

studying andaddressing sexual misconduct mattatr a small, private, liberal arts college

Lake Forest Collegé i t h e Gsmalrelsidential bberal arts college located in the suburban

town of Lake Forest, lllinois, 30 miles north of downtown Chicago. Lake Forest College
currently serves 1, 47hud er gr aduate student s, 21 -deggeet er 0 s C
seeking students.

Lake Forest College strives to provide a living, learning, and working environment that is free

from sexual mi sconduct and dolicgorSexumal nat i on. L
Discrimination and Miscondugdrohibits sexual misconduct, including sexual assaekyal
harassmens t al ki ng, dating viol ence, SeaalMiscdnoluote st i c

Complaint Resolution Procedurest fortha comprehensivprocess the College uses to respond

to and adjudicatesportsof sexual misconduct invaihg members of its communitiPursuant to

these procedures, the College handles complaints of sexual misconduct préaimjytjyand

equitably using a traineditle IX investigator to conduct a thorough investigation and make
findings Another administrator determines appropriate sanctions, and any party may appeal the
findings or sanction® a trained appeal boaoth specified grounds.

Our comments belowddess several specific areas of concern withrélgalationgproposed by

t he Department of Edand, ahee possibld, SuggbatiernBtigeg that t me nt 0
would better protect the intereststbé parties involved in sexual misconduct mattecstaat

would be more workable fdrigher education institutionsVe have presented our comments

belowin the order of the proposed regulations hade designategtlevar section numberand

topic summary captions

Preamble page. 61468: Jurisdiction OveSexual Harassmentimited to Conduct
Occurring in Institutionds Programs and Activ

We are concered thathe new, narrow definition ofTitle IX jurisdiction over sexual harassment
complaints suggested by the Departmeititresult in significantly lss safe campuseEitle 1X
addresses discriminatory conduct that Thempact s
proposed rulehowever states thasexual harassmefdlls under Title IX only when thalleged
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harassmendccursin connectionwih t he school 6s pThisigterpretason and act
ignores the reality of college sexumisconductwherein many incients of alleged sexual

assaultake place between students incdimpus settingsuch as in bars and at parties in
privatehouses and apartments Se x u a | mi sconduct thats takes pl
programsand activitiecanstilgr eat | 'y i mpact a compl ainantds a
educational progranespecially when the alleged perpetrator is also a meohliee campus

community Creating an artificial distinction that allowslleges to decline to investigai#-

campus incidents in houses, apartments, bars, or other looatattshave the undesired effect

of turning back the clock to an era whaanyschoolsdid not addreseff-campus sexual

assaults involvingnembers of their campus communityis frightening to think that somerial
perpetratorgouldtake advantage of h e i r lack df Ditle 1Xgudisdictionto plansexual

assaults in privateouses and apartments.

Insteadof the proposed rujeve believe thaTitle IX shouldcover sexual harassment between
members of the ¢ h ocorhniusity, regardless of where it occurs or whethecdursinside or
out si de of t h easwnmdstbeosthooshagpcontrad over ether the context of the
harassment or over the alleged hara@ser a student, faculty member, staff member, or
contractor) Suchan interpretationvould better enable schools to keep members of their
community saf@andhold perpetrators) their communityaccountableegardless of the context
and location of the incident.

8 106.30:Sexual HarassmenDefinition

We are concernedtheth e De p ar t me n tofsexuahharassnitet fs dverly testrictive
andallowsschoolstoignorp ot ent i al ly damaging conduct that
their education.

First, the definition should address whether dating and domestic violence and stalking based on
sex are covered under Title IX, as they are under VAWany schoolsise the samgexual
misconduct policies angrievance processes for these violatiasshey do for sexual assault

The new definition is confusing, and will impact reporting by creating confusion about what is
reportable (Dekeresedy & Schwar2011}.

Next,theDe p ar t me n t régsirempentdhptdhe @wnduct be severe, pervaange,

objectively offensiveas too narrow. Some conduct, thouggvere, may not also be pervasive. For
example, one incident of forcégssingof a student by a professmiay beconsidered severe, but

not pervasive, since it was a single incident of short duraBaoh an incident would not fall
withintheDem r t ment 6 s p r OcAdditienallg whb edternmnestwhedhar violence is
fse?ér 8evere violence will wvary on an individ
context of the violenceConversely, a pattern of sexual comments over many montas by

colleague or fellow studenbald constitute pervasive behavior that argualbyil not qualify

as severgeand therefore, would fall outside of the proposed narrow definifiois proposed

definition also conflicts with established sexual harassment law under Titl€néilefore, we

! Dekeresedy & Schwartz, 2011, citedSourcebook on Violendeggainst Womer2'® Ed., Chapter 1Renzetti,
C.M., Edleson, J.L., Bergen, R.K., Sage Publications, Inc. (2011).
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would urge the Department to revise this defomtiocoverunwelcome sexuaonduct that is

i s e wrepenasiveando b j e ct i v e IRgsearch bnenarrew defanitiods of assault, such
as the one proposed, shows that there will be decrease in reports, though not necessarily
violence,from whenwhen broad definitions are used (Koss, 1996).

Third,t he pr op o s e d requuds thahe seruallyy harassitigehavior effectively

deny a studergqualaccess to their education before it would qualify as sexual harassment

prohibited by lawThis requirement, which appears to differ from current Title IX best practices

and Title VIl standards, is vague and needs clarificatroour experience, aumber of campus

sexual harassment cases are reported that do not rise to the |dfesdtofety denying the
complainantccess to their education. Nonetheless, the behavior may still greatly impair the

compl ai nantthesi rmcselssolt®s programs and activiti
institutions before the situation worsens aegrives the student of their educatidio

complainant should have suifferongoing unwelcome conduct of a sexual naturarby

employeeor another student that their school is allowed to igrsdditionally, the short term

and long term negative mental héalt i mpact s of sexual harassment
education, but not be immediately recagpul by a victim (Morgan & GrubgR011)® As a

result, wesuggest that thproposediefinition of sexual harassmehe revised t@over situations

in which thesexually harassing conduénies a person access to or the benefitseofth s ch ool 6
programs anddivities.

8106.44(b)(2): Obligation for Title IX Coordinator to File Formal Complaints

The proposed rule would requiféle IX Coordinators to fildormal complaing with their
institutionswhentheyareawar e of fAmul ti pled complainantsé r
same responderBased on our experience responding to reports of sexual misconduct on a

college campus, wefind this provisionconcerningyvague andin need ofclarificationas it will

likely result in a futileand traumatiénvestigdion and adjudication

First,the requirement that a Title IX Coordinator file a complaint transforms the Title IX

Coodi natoro6s role from a neutral admi ni strator
all parties into a quagirosecutorial role. We believe this would build an inherent conflict of

interest perceivedias and distrust of the Coordinatioito the ajudication of such cases.

Second, ay requirement for a Title IX Coordinator to initiate a formal grievance process against
the wishes of an alleged victim should be limited to cases in which the alleged behavior creates a
safety risk or threat to campusiilar to the standards schools have usede 2010 make

such a determination.

2Koss, 1996, as cited by Dekeresedy & Schwartz, 2011, cit®durcebook on Violence Against WorZhEd.,
Chapter 1Renzetti, C.M., Edlesy J.L., Bergen, R.K., Sage Publications, Inc. (2011).

¥ Morgan & Grubey2011, cited irSourcebook on Violence Against Won@hEd., Chapter 4Renzetti, C.M.,
Edleson, J.L., Bergen, R.K., Sage Publications, Inc. (2011).



Third,t he provi si on s houl;ftbredamplg, arectwoffaparts df sexuble 6 r e p
harassment sufficient to trigger this provision? In addition, what aboond@&and, thirdhand,

or anonymous reports? Would they trigger an i
adjudication2Vould the reports have to reach a certain level of severity to be included within the
scope of this rule? And what about repogpagated in time by many years?

It is likely that a formal adjudication process will be a dead exercise without the willing

participation of individual complainant®Vithout complainants who wish to participate in a

formal investigation and hearing,tl® IX investigators will be in the position of attempting to

gat her and present evidence without the compl
presumably without the compl ainantsdasedhrticip
on our expaence handling these matters, the participation of a complainant is almagsal

needed for an institutiol® be able to complete an investigation &ott an alleged perpetrator
accountable. Unlegke investigator has access to another form of compgeddencesuch
investigationsvould almost never lead to a finding of responsibility and would be a time
consumingexercisethat would be unduly traumatizing both complainants and respondents.

Furthermore, there is a significant risk in some casgsecially those involving potential

intimate partner violencer stalking t hat a Titl e | X Coordinator 6s
the schobmuttswibtelhadwt a caudrdsatinmlysical damgerctoomes e n t
moreof the individualdnvolved. Any requirement that a formal investigation be commenced by

a Title IX Coordinator without avilling complainant should first involve a careful balancing of

potential harms and a safety assessnWaturge the Department to reconsider whethisr th

provision would be effective and recognize that an institution should have discretion to decline to
pursue a formal complaint after a safety and risk assessment.

8§ 106.45 (b)(3)Obligation to Terminate Formal Process f Requl ati onés Defin
Sexwal Harassment Not Met

The proposed rule would require schools to dismiss a complaint and not further investigate it
under their Title IXcompliant investigation procedures if the behavior does not meet the new,

narrower definition of sexual harassmdntp ar t i cul ar, this section st
alleged by the complainant would not constitute sexual harassment as defined in Section 106.30
even if proved or did not occur within the re

terminateis gri evance process TheDepartmeatgtatesdhatthsistoh at ¢
fensure that the recipientds r eanplainscfeegualar e di
harassment é. 0 { Prhoaghthé rulesays thatsehbefit %e}mai ns free to
respond to conducteé{by} investigating the al/|l
c o d e this distinctionis confusing andvould be difficult to implement in practice.

We are confused about whethender this new rulgéhe Department envisionschools

administeing two separate sexual misconduct complaint resolution proc@ssesusedwhen

the allegationgall withint he r egul ati onsdé definition (e.g. t
with the school 6es)anamtyapaliceblevaen the ilcicdnt took place
outside of the school s pr ogr amSimiarly,csexaakc t i vi t i



misconduct asegnvolving some allegations that fall within tigle 1X definition and other
allegations that do nobight have to be adjudicated using two different processgwactice, it
would bedifficult and confusing to all parties involvéaladministertwo separate processes and
potentiallyto move matters from or@ocesgo another duringn investigationf it becomes

clear thathe conduct does not fall withinthee gul at i onsé definition

The proposed regulationould result in otherwise identical student on student sexual assault
cases beig handled differently based solely on the location of the assault. As written, the
regulation could also result in many schools electing nmviestigatesexual misconduct
complaints involving allegethisconducby members of their community when theegkd

incidents took place outside of campus programs and activities, even when this could gesult in
perpetrator being allowed to remain on camjnasically, this provisiorcould also result in
adjudications othe manysexual misconduct mattettsat fall outside the new, narrow Title IX
definition using processes that do not meetithé u e p praiectiersf@r tespondentthat the
Department has prioritized these regulationg-urther, it may result in complainants only

of

reporting behaviortht f al |l s outside of the Title | X defi

process instead of Title IX process

The Department should clarifilatschoolswould bepermittedto investigate and resohadl
sexual misconduct complainisdertheir sexual misconduct complaint resolution procedures
even in cases that would not fall within the Title IX definition.

8§106.30 Actual Knowledge by Key Administrators Required to Trigger Response

The proposed rule would require that a school act on a complaint only if an officidias
authority to initiate corrective measures, such as the Title IX Coordiha®gctual knowledge
of the reportAs a preliminary matter, we request that the Diepant provide clarity on what

constitutes authority to initiate corrective measures and what types of corrective measures would
be included, as all staff and faculty have at least some ability to initiate some types of corrective

measures.

Thisrestriciono n  a s ¢ h o o lo &csis candeininggoacausseoitould tesult in cases
where employemay choose not to report incidents and matters tditheeIX Coordinator
thereby depriving theppropriate professionals at the schibel opportunity to irdrvene to stop
alleged sexual misconduct, prevent its recurrence, and remedy its effects.

Many cases in the national medrevolve campus employeagho observed owere toldof
sexualmisconduct and, instead of reporting it, kept it to themselves in turgheotect the

alleged perpetratoyrs honor a vi ct i mo6andaavadfascdreldbittheal i t y
school This approachllows for the continuation of patterns of alleged perpetration by the same
individuals, unbeknownst to the Title lfficer and unaddressed by the institution.

For many yeardt has beem best practicen the industrithat faculty and staff must report
sexual mi sconduct t o Thelcenceptofirespmrsibls employeées and | X
imputed notice dates back2001 Title IX guidancelf this is no longer required under

prevailing Title IX law,we are concerned that many schools will change their reporting

r el

of



proceduresindno longer require employees to report sexual miscontdube Title IX

Coordinator Confusicn among employees about their legal reporting obligaosamong

students about the confidentiality of disclosures to employéelse widespreadand schools

will facelitigation for their failureto respond to sexual misconduct knownthgir faculty and

staff but notreported to their Title 1X officesThis risk of litigation is compounded by the fact

that courts have not interpreted notice requirements as narrowly as these proposed regulations
do.

Furthermore, even at schools wherefinree s ponsi bl e empl oyeeo report
retained, some faculty, staff, coaches, and administrators will no longer report incidents to the

Title 1X offices since there would be no legal requirement to do so. We believe it is important for

the TitleIX office at each school to be aware of all potential sexual misconduct reports to ensure

that support resourcesd accurate information about opti@re provided to complainants and

to ensure that potential threats to campus safety or patterns dirpgopeare addressed.

We urge the Department to maintain the status quo with respibet itaterpretation that notice
to any responsible employee constitutes notice to the school.

8§ 106.45(b)(3)(viil) Requirement to Provide File

The proposed rule requires that colleges provide parties the opportunity to review evidence
obtained as part of the investigation that is directly related to the allegations raised, including
evidence upon which the school does not intend to rely in regehileterminationVe are
concerned that this provision does not exempt confidential or privileged information, such as
medical or counseling records sensitive photographs or videotapest may begrovidedto the
investigator but would not be reliegan in the investigatioand that could be damaging to
provide to the partie®specially since parties may share the information with ottAésalso
believe schools should, in some matters, especially involving employegasy;nbétedto redact
some persnally identifying informatiorregardingwitnesses.

Wealsour ge t he Department to clarify what Aupon
regulation. Providing parties with access to the investigation file in the middle of ongoing fact
gathering would beisruptive to the investigator and could jeopardizeéthev e st i gat or 6 s
to collectevidenceand interview witnesse$/oreover, it is unclear whether the file the school is

required to produce upon request would include notpary and witnesmterviews before

they are included in a report. We urge the Department to clarifetidgnce andestimony

summaries need not be provided to parties until the preliminary investigation report is

completed. Thiprovides the parties adequate time to reviegvinformation and prepare any

needed response.

We also notehe futility of the requirement that evidence be shared in an electronic format that
restricts the parties from pging the evidence.drties can easily take screenshots or photos of
the evidence in whatever electronic format it is sent to tlgectronic documents are very

easily sharable to a wide audience via the InteWWetrecommend the Department allow schools
to decide how besbtprovide the evidence to the parties, whether through speciahfieng
platforms, email, hard copies, or physical inspection.
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8106.45(b)(4)(i) Standard of Evidence

The proposed rule provides that schools may only use the preponderance of theeevidenc
standardor sexual misconduct complairifghey use that standard for atudent code

violations and employee complainkait, in contrast, they may use the clear and convincing
standarddr sexual misconduct complairggen if they use the prepondeca standard for all

other types of case®/e are concerned that allowing schools to use a clear and convincing
standard for sexual misconduct complaints treats sexual misconduct complainants unfairly and is
contrary to recognized legal standargsch astandard relies on rape myth stereotypes about

who is a figood victimo and often | eads to poo
trauma for victims who do not fit this model (Campl&Townsend, 201)* The preponderance
standardisbasedonequ i t y, whereby both partiesdo word i :

generally used in civil litigation, employee discipline, student conduct madteiseverthe

Of fi ce f orowRTithe IXlenforrengeht aciodFheclear and convincing eence
standardin contrastautomatically values the testimony of the respondent at a greater level than
the testimony of the complainasince the complainant has a higher burden to pideeeover,

use of any standard of evidence other than the prepance standard in campus sexual
misconduct matters directly conflicts with the law in some states, inclodingtate ofllinois.

We urge that the preponderance of the evidence stanhdaedquality-basedstandard used in

campus student conduct mattdrsman resources cases, and civil litigation, including sexual
harassment cas@ss the only appropriate evidentiary standard to use in campus sexual

misconduct cases. Using a higher standardf ai r 1y di sadvantageds compl
without justfication, treats campus sexual misconduct complaints differently than other types of
campus misconduatr discriminationcomplaints

8 106.45(b)(4)(i) DecisionM aker Cannot Be Title IX Coordinator or Investigator

This proposed rul@rohibits schools frorhavingthe individual who investigates a sexual
misconduct complainhake thdindings of fact and the determinatiobhisregulation exceeds

the scope of Title 1X, is unduly burdensome, and is not reasonably necessary to achieve a fair
process.

Title IX investigators are thieighly-trainedprofessionals most familiar with the evidence and

best tasked with assessing credibility after many hours of meeting with the parties and reviewing
the evidence. Requiring the investigatogemerate aeport that oly summarizes evidence

without any evaluation of &nd any findings or analysis of credibiltlyamaticallyreduces the

role of trained Title IXinvestigatorsaanddisregardshe expertise and insights gained through a
comprehensive investigatiomhis proposals especiallyproblematic for small colleges that rely

on a process that involves a thorough investigation conducted by trained investigators who
interview each party, sometimes more than once, and all witnesses.

4 Campbell & Townsend, 201 tited inSourcebook on Violence Against Wor@AEd., Chapter 5Renzetti, C.M.,
Edleson, J.L., Bergen, R.K., Sage Publications, Inc. (2011).



Requiring that a decisiemaker at live hearing issue a determination imposes a significant

burden on parties and witnessBased on our experience handling these mattasspiten

traumatic for complainants, respondents, and witnesses to share their personal experience and to
respom to questions about it. An investigative model reduces the needfiesgnd withesses

to retell their story tovarious administratorat different times. The proposed rule would

necessitate parties and witnessiearing intimate details withioth investigators and adjudicators
atdifferent timeswhich is not traumanformed and isot a best practice

The proposed regulations set upighly regulatedstaff-intensive mechanism that all schqols
public or private, big or smaNyould need tdollow. Such a system, requiring an investigation

and an adjudication by different personnel, requires the investment in numerous trained Title 1X
administrators, regardless of the size of the sciMoteover, legal training, or at a minimum,
training in conduting quasijudicial proceedings, ruling on objectiormd managing attorneys
would becrucialfor the decisiormaker, further increasing the burden on small institutions who
do not employ lawyersr judges

The Depart ment 0 s theinvestigaodonlynmwdet-that thenvediigatortmay be
biased-can be addressed through less proscriptive means, inclog@tpwingpartiesto assert
alleged biagrior to orduring an investigation ary offering anappeal to alifferent decision
maker toconsider alleged bias during the investigation.

The regulations impose a esiefits-all judicial approach that is not suitable for many small
colleges with limited staff and resources for handling Title IX investigations and adjudications.
We urge thédepartment to allow schools to determine whether investigataysnake findings

of fact anddeterminations of policy violations atein schools.

8 106.45(b)(3)(vii) Requirement of a Live Hearing

We arevery concerned about the implications of the requirement that all colleges use a live

hearing as a part of their sexual misconduct adjudication prddasy.small private colleges

like ours,do not use a live hearing as part of their sexual misconduct cot@aolution

process. Indeed, Title IX and other laws do not require private institutions use a live hearing to
resolve sexual misconduct complaints. The proposgdlationamposea federallymandated

judicial approactdictatinghow all colleges, big and small, must adjudicate Title IX matters,

which exceeds the scope ofthepar t ment 6 s authority to regul at

This requirementvould turncollege conduct proceedings into quasminal trials, whichare

not in the best interest any party involved. In our years of experience handling these matters
parties appreciate the discreet, privéges confrontationglrocess that a trained investigator
model utilizesEven with a traumanformed, norconfrontational process using a trall
investigator, we have observed that most repodingentsio not wish to pursue a campus
investigationout of fear of revictimization. Therequirementhat parties testify i live hearing

in front of adjudicators and attorneysuld have a chilling effect thatvould dissuade many
complainants fronneporting sexual miscondudt would also require parties to share their
emotional, intimate account of an alleged incidenttiplel times, to different administrators, and
in the presencef the other party antheir advisor Statistics show that few students wish to
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report sexual violence to police and pursue a criminal prosecutiowedoelieve the imposition

of an adversarial hearing process would result in fewer students reportirad) \@elence With
theDeparte nt s6 proposed new |requiementcwedaarthateen/feavt i on al
studentswill report sexual misconduct aadree to participate in a campus adjudication

Consequentlya c o | abilgygcehold individuals accused of sexual violence responsible and

to keep ourcampuscommunitiessafe will be severely impaired.

Furthermore, the requirement that all schools use a live hearing to resolve sexual misconduct
complaints treats sexual sesonduct matters differently than other types of matters that schools
commonly resolve through investigation, including employment discrimination cases and other
issues of student miscondyrtcluding norsexual assaults and other behavior that couldkeso
criminal. Schools should be permitted to use a fair, consistent, process for afl ofaim
misconduct on their campus, and each school should be free to determine what that process
should be on their campuBteating sexual misconduct parties diffeterfitom parties to other
campus investigations is not justified.

In addition, therequirement that all schools implement a live hearing process will be
burdensome for small schools with limited staff available to serve in the multiple roles this new
proces would require. A live hearing process would necessitate that schools provide trained
investigators, hearing officers, advisors, and Title IX Coordinators, all of wiautd need to

spend extended hours in training amatking oncase. Even with extensig training, the skills
involved in running a quagudicial hearing would be well outside the expertise for which these
staff were hiredEachlive hearing could easilgun one full working day, perhaps more, since all
witnesses would be required to tesind be crosexamined at the hearinghis hearing

process would duplicate the work of investigators, and would be an unrdradedn the
alreadystretchedesources of small collegedoreover, spending days to prepare for and attend
live hearings wold be enormously disruptive to the education and work of all complainants and
respondents involved in these cases.

The Departmentds assumption that a fair proce
live hearing is flawed. In our work on a smalivate collegecampus, we have observed the

success of the investigation model in providanair process to all parties involved. In our

process, respondents are provided numerous due process protections, including: notice of the
allegations against them prior to being interviewed; an opportunity to have an attorney or other
advisor attend all inveigiation meetings; an opportunity to provide a full account of the situation

and suggest and provide any additional evidence or withess names during or following the
interviews; follow up interviews where any additional key information is shared; the opiprt

to suggest questions that the investigator ask the complainant or withesses; the opportunity to
review and comment on a preliminary draft of the investigation report and view all relevant
evidenceand the right to appeal a determination or sanctesurge that the Department

allow each individuakchool discretioto determine whether an investigative moddive

hearing modelor a hybrid modelvill work beston their campusso long as the process used is

fair, equitable, and provides importgroceduraprotections for both partieAnything else

exceeds the Departmentds authority to regul at



8106.45(b)(3)(vii):Requirement ofLive Cross Examination

T h e De p auitra vines mandatdor live, adversariatrossexaminatiorat a hearing
imposes anational crosexamination rulen schoolghat is not supported by Title IX or
mandated by layand is also contrary to state statudbwing hostile crosseexaminatiorshould
not bemandatedor all schools, especially private schools thgfederal governmenschools

in states like lllinois, where state statues prohibit use of live cross examination in sexual
misconduct adjudications, will be faced with a difficult conflict of laws and ensuing litigation.

The imposition of dive crossexamnationrequirementurns campus conduct proceedings into
confrontationabuastjudicial proceedingsisingprocedure®orrowed from courts of lawsuch
procedures areot suited for college conduct proceedinghich traditionally havéeen more
educationabnd developmental in focus. Tharpose otampusonduct proceedings to
determine whether a student or employee sifteoolhas violated the ¢ h onsiscoddsict

policy, not whether they have violated the law. Unlike in courts of law, the most sanetios

a college can impose is removal of the respondent from the campus community. The

Department 6s f ocus -examinationnweondtydlars thefimpdetwveeend cr os s

campus misconduct matters and criminal or ditigation, where much great@enalties are at
stake, including incarceratiohive cross examination is natandated for other campus conduct
proceedings, including adjudication of other serious matters involving behavior that could also
constitute crimegsand a mandate for a differteprocess should not be in place for campus sexual
misconduct matters

Live crossexamination by an attorney or advisor aligned with the other party would be traumatic
for many complainants and respondeBising crossexamined in an adversarial proceeplis
traumatic for anyone; but can be especially devastating to an individual who has experienced
sexual violence. Being subjected to adversarial eegasnination at a live hearing would have a

chilling effect on compl & paniapate s the poceds, amil t ne s s e

would result in few cases where relevant information is able to be considered by the school.

In our experience with implementing an inveatige model on a small campusgited Title IX
investigators are able to eliaitformation and answers to key questionsiiay the investigation

using a traum@aware approach. Moreoveaffering the opportunity for parties to review a
preliminary version of the investigative report containing all evidence including the testimony of
parties and witnesses, combined with the opportunitgqaest thathe investigator ask specific
guestions of parties and witnesses, providesfi@etiveopportunity for cross examination. In
addition, we have successfully used follag interviews with parties as a means to provide the
parties with detailed accounts of theoother
additional information praded by parties and witnesséisis has been our firdtand experience

that a trained investigator is able to effectively make credibility determinations through skilled
interviews and followup interviews.

Trained Title IX investigators have receivedansive training in conducting investigations with
sensitivity and respect for all parties and witnesses, including young adults; attmro#ysr
advisorsbrought in by parties will not have received this training and will exacerbate the trauma
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of the pocess for all parties involvett.is troubling that external advisors and attorneys with no
training on sexwual violence, the school 0s
traumainformed questioning isexual misconduct mattensould now k& an integral part of the
school 6s i nt er na lMoredoves, we apelconcemedyhat phe requieesentetisat.
attorneys and advisors conduct live cregamination will result in significant delays to the
resolution time period.

The regulatios should also state thative hearing may be waived by both partidg&e envision
that there may be many cases in which both parties would prefer to have a thorough, private
investigation process with the opportunity to review evidence and pose quéstoiugh the
investigator over a live hearing; thus, the regulations should allow for this option.

We strongly urge the Department not to impose a egamination requirement on private
schools and allow each school to choose what type of processftr adgudication of sexual
misconduct complaints, so long as each party has the ability to question all testimony and
evidence, directly or indirectly, prior to a determinatidhe procedure set forth in the proposed
regulations for K12 schools allowindor a robust indirect crossxamination should be equally
available to higher education institutions.

8106.45(b)(3)(vii):Requirement that Testimony be Disallowed if No Cros&xamination

The pr opos ed reguringeséhsols pordiealtow shistonony if the party or withess
does not participate in cross examination at the live hearalgasitra viresand will have
significant negative consequences for the paainesschoolsThis proposed rule woulesult in
situations wherschools wald be required to disreganthportant evidence gathered during a

pol

robust investigation process due to an indivi

hearing and crossxamination. Some witnesses or parties imaye graduated @hangé their
mind about participation in the procefsdlowing an investigation, and schools should be
permitted the discretion to consider the information those individuals provided during the
investigationin making findings of fact and determinatioAgy other result wuld force a
school to ignore potentially compelling evidence in its possession.

We proposé hat an i ndividual 6s upanicipatd inany ceqgueesige o r

crossexaminatioror offer testimonyat any requirechearing should be cotered as a factor in
the assessing the credibility of their testimaloying the investigation or at the hearibgt not
asan absolute bar to considering relevant information that they have already provided

8106.45(b)(3)(vii) Mandate that College Rovide Advisors for CrossExamination

The proposed r ubchadlsgprovide gnadvisoe onattorhey alignadtwith a party
for purposes of conducting cross examinatiauld impose a costly burden on small

institutions. Many small colleges amt provide trained advisors or attorneys for parties, though
parties are free to select and provide their own. We are concernedrabtiote demands on

staff or faculty this rule would impose, as serving as an advisor throughout an investigation and

heaing could easily take twenty hours. We are also concerned hbaud school would
provide adequate training forternaladvisors on how to conduativersariatross examinan
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in sexual misconduct matteiM/e also believe that putting a staff or fagutlvisor inthe

position where they are requiredide an adversary of anoth&udentor employeend confront

themwith difficult crossexamination questions would be inappropriatan educational

environmentWe also predict that this regulation would lead to litigation against colleges if the
advisors or attorneys they provide do not mee
of skill, qualifications, cost, or other factors.

Furthermore, ibneparty can afford an attorney, and the other party cannot, we quesisther

t he school 6s eorstaffméndeirn ga sa tfhaec uod tthyeuld bepdaemédy 6 s a d v
adequater would subject the school to legal claifosinadequate or unequal repemtation

Unequal resources and access to lawyers may impact either complainants or resgondents.

would impose a large financial burden on small colleges to hire attorneys for a party when the

other party has retained an attorn&gd, as stated aboveghools are not able to train outside
advisors or attorneys in the schoolsd policie

Finally wequesti on what the ruleds | anguage that t1}
the partyo me Mussschoots pravie doolscofconiplainamy and

respondenbnly advisors, or may the same advisors be used for complainants and respondents in
different cases?

We urge the Department to not mandate tbubontinue tallow, schools to provide attornewpr
advisors for both parties if they do not provide their own.

8106.45(b)(6) Informal Resolution

At our small, privatecollege the Title IX Coordinatorfrequentlyusesinformal resolutior-most
often advisory/educational conversatiovith respondentand mutual nacontact orders as an
alternative to a formal investigation process in casesevho formatesolutionis soughtWe
have found this process to Welcomedoy complainants and respondents, and effective in
stopping alleged inappropriateHaior and preventing its recurrence.

The Departmentds pr opos audclear\Wwd requestthatithe f or ma | re
Department clarify that the requirements regarding informal resolutions@apin the proposed
regulationare only applicable in cases where @arfal complaint has been filed with the school.

We are concerned that, as written, this provisimoght impairthe ability of collegeso respond

informally to reports of harassment in cases where a formal compdaimah been filed.

Moreover, we are concerned about the use of mediation in cases of sexual violence and in cases
involving a power differentidbetween partes such as cases invofl ving a
sexual harassmeagainst a fadty memberMediation in such casesnsta best practice, and

an agreement tengage in mediation in such cases may not be fully voluntary due to power

dynamics in playFurthermore, the regulations neglect to provide for required training or

minimum credentials dhe mediators who may be handling these delicate cases. It is

particularly important that any mediatoir sexual harassmehe trained irmediation skills, the

dynamics of sexual misconduct and how to facilitate such a mediation, asckirtaining

whethe each party itias provided nooerced consent to engage in thediation processVe
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urge the Department not to allow schools to mediate sexual violencesaatido impose
gualification requirements for the individuals facilitating mediation of Sexalssment
complaints.

Lack of NecessaryProvision Prohibiting Retaliation

The proposed regulatioamitsany provision prohibiting retaliation by parties, witnesses, or

others against individuals who engage in protected activity under Title 1X, including those who

bring forth complaints or who serve as witnesses in an investigation or adjudication. Based on

our experience addressing sexual misconduct complamtollege campusggetaliation is a

serious concerof complainante reporting sexual ,sconduct to their schools and of withesses

in participating in investigations. Unfortunately, retaliation isuratommon. @mprehensive

regulations on Title IX should include a clear provision prohibiting retaliatory behavior by the
institutionorbyi ndi vi dual s against those who avail t he

Reqgulatory Impact Analysis

We believe thathe Regulatory Impact Analysis section in the Notice of Proposed Rulemaking
greatly underestimates the amount of time and dollar costs schoateedlito spench

reviewing the regulations and developing new policies, procedures, brochures, websgites, flo
charts, and other written resources. We predict this review and revision pandebe
development of new materiaigll take many weeks of coordinator aattorney timeor each
school Moreover, the hourly rates cited for attorneys siadf time are grossly underestimated
for our region. Further, schools will have to expend numerous heitaiing investigators,
coordinators, adjudicators, advisors, appellate panels, staff, faculty, and students on the new legal
requirements, polieis, andgrocedures, and many schools will need to hire new staff or retain
external consultants, adjudicators, investigators, and attorneys in order to comply with these
regulationsThese additional trainingnd staffingrequirements are greatly underestimatethie
Regulatory Impact Analysis.

We estimate that the costs incurred by schools if these new regulations are implemented would
be several times higher than those set forth in the Regulatory Impact Analysis. The cost of these
proposed regulationgould beburdensome for small colleges with limited budgatsl we urge

the Department to consider additional data about costs of implementation and time commitments
on small colleges with limited Title IX staff and budgets in this regulatory process

Please do not hesitate to conthet undersignedith any questions regarding these comments.
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Respectfully sbmitted

Lake Forest College Coalition Against Sexual Misconduct
By:

JoanE. Slavin

Title IX Coordinator
Lake Forest College
847-7356009
titleix@lakeforest.edu

January 302019
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